event the former procedure applies.

D. Citation. These rules may be referred to as ORCP and may .
be cited, for example, by citation of Rule 7, section D., subsection (3),

paragraph (a), subparagraph (i), as ORCP 7 D. (3)(a)(i).

E. Local rules. These rules do not preclude a court in which

they apply from regulating pleading, practice, and procedure in any

manner not inconsistent with these rules.

RULE 4
PERSONAL JURISDICTION

A court of this state having jurisdiction of the subject matter
has jurisdiction over a party served in an action pursuant to Rule 7
under any of the following circumstances:

Sections A. through K.(2) unchanged.

K.(3) In a filiation proceeding under ORS Chapter 109, when
the act [or acts] of sexual intercourse which resulted in the birth
of the child are alleged to have taken place in this state and the
child resides in this state.

Sections L. through 0. unchanged.

x ok Kk Kk  *
RULE 7
SUMMONS

Sections A. through D.(3)(d) unchanged.

D.(4) Particular actions involving motor vehicles.

D.(4)(a) Actions arising out of use of roads, highWays, and

streets -- service by mail. In any action arising out of any accident,




collision, or liability in which a motor vehicle may be involved while

being operated upon the roads, highways, and streets of this state, any

defendant who operated such motor vehicle, or caused such motor vehicle

to be operated on the defendant's behalf, may be served with summons by

mail except a defendant which is a foreign corporation maintaining an

attorney in fact within this state. Service by mail shall be made by

mailing to: (i) the address given by the defendant at the time of the

accident or collision that is the subject of the action, and (ii) to the

most recent address furnished by the defendant to the administrator of the

Motor Vehicles Division, and (iii) to any other address of the defendant

known to the plaintiff, which might result in actual notice.

D.(4)(b) Notification of change of address. Every motorist

or user of the roads, highways, and streets of this state who, while

operating a motor vehicle upon the roads, highway, or streets of this

state, is involved in any accident, coT]ision, or liability, shall forth-

with notify the administrator of the Motor Vehicles Division of any change

of such defendant's address within three years of such accident or colli-

sion.

D.(4)(c) Default. No default shall be entered against any

defendant served by mail under this subsection who has not ejther

received or rejected the registered or certified letter containing the

copy of the summons and complaint, unless the plaintiff can show by

affidavit that the defendant cannot be found residing at the address

given by the defendant at the time of the accident, or residing at

the most recent address furnished by the defendant to the administrator

of the Motor Vehicles Division, or residing at any other address actually




known by the plaintiff to be defendant's residence address, if it appears

from the affidavit that inquiry at such address or addresses was made

within a reasonable time preceding the service of summons by mail.

(Numbering of sections D.(4), Service in foreign country, on

Page 24, through D.(5)(g), Completion of service, on Page 27, renumbered

D.(5) through D.(6)(g), inc]usfve).-

* * * * *

ORS 1.735. The Council on Court Procedures shall promulgate

rules governing pleading, practice and procedure, including rules regulating

form and service of summons and process and personal and in rem jurisdic-

tion, in all civil proceedings in all courts of the state which shall not
abridge, enlarge, or modify the substantive rights of any litigant. The
rules authorized by this section do not include rules of evidence and
rules of appellate procedure. The rules thus adopted and any amendments
which may be adopted from time to time, together with a list of statutory
sections superseded thereby, shall be submitted to the Legislative
Assembly at the beginning of each regular session and shall go into effect
90 days after the close of that session, unless the Legislative Assembly
shall provide an earlier effective date. The Legislative Assembly may,
by statute, amend, repeal or supplement any of the rules.

ORS 1.745. Al11 provisions of law relating to pleading, practice
and procedure in all civil proceedings in courts of this state, including

ruies regulating form and service of summons and process and personal and

in rem jurisdiction, are deemed to be rules of court and remain in effect

as such until and except to the extent they are modified, superseded or

repealed by rules which become effective under section 3 of this Act.



RULE 7
SUMMONS
Sections A. through C.(2) unchanged.

e

C.{3) Notice to party served.

C.(3){a) In general. All summonses other than a summens to. join

a party [pursuant to Rule 22 D.]to respond to a counterclaim under

Rule 22 D.{1) and (2) shall contain a notice printed in type size equal

to at least 8-ﬁoint type which may be substantially in the following
form: (remainder of subsection unchanged)

C.{3)(b) Service (on maker of contract] for counterclaim. A

summons to join a party to respornd to a counterclaim pursuant to Rule

22 D.[(2)](1) shall contain a notice printed in type size equal to at
least 8-point type which may be substantially in the following form:
(remainder of subsection unchanged)

D.{3)(c) Service on persons liable for attorney fees. A sum-

mons to join a party pursuant to Rule 22 D.[(3)](2) shall contain a
notice printed in type size equal to at Jeast §-point type which may be
substantially in the following form: {remainder of subsection unchanged)

D. through 0.(3)(d) unchanged.

SEE CHANGES DATED 2/15/79 FOR OTHER SECTIONS REVISED IN RULE 7.

INF1e
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REDRAFTS SUGGESTED
AT MARCH 22, 1979, JOINT JUDICIARY
WORK SESSION ‘

RULE 4

K.(3) [In any action involving paternity] In any proceeding

for filiation or action for declaration of paternity, when the act

of sexual intercourse which resulted in the birth of the child is
alleged. to have taken place in this state.

RULE 7

(7 D.(6) and 7 D.(6)(a) appear on Page 25 of printed rules
as D.(5) and D.(a) -- renumbered because of addition of mail service
in motor vehicle cases).

D.[(5)1(6) [Service by publication or mailing to a post office

address; other service by court order.] Court order for service;

service by publication.

D.[(5)1(6)(a) [Order for publication or mailing or other

service.] Court order for service by other method. On motion upon

a showing by affidavit that service cannot be made by any [other]
method [more reasonably calculated to apprise the defendant of the

existence and pendency of the action] specified in these rules or

other rule or statute, the court, at its discretion, may order

service by any method or combination of methods which under the cir-

cumstances is most reasonably calculated to apprise the defendant of

the existence and pendency of the action, including but not limited

to: [by publication; or at the discretion of the court,] publication

of summons; [by] mailing without publication to a specified post

office address of defendant, return receipt requested, deliver to

addressee only; or [by any other method] posting at épecified loca-

tions. If service is ordered by any manner other than publication,

the court may order a time for response.



‘D.[(5)1(6) Contents of published summons. In addition to

the contents of a summons as described in section C. of this rule,

a published summons shall also contain a summary statement of the
object of fhe complaint and the demand for relief, and the notice
required in subsection C.(3) shall state: "This paper must be given
to the court clerk or administrator within 30 days of the date of
first publication specified herein aiong with the required filing
fee." The published summons shall also contain the date of the first

publication of the summons.
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MEMORANDM

T0: JOINT SENATE AND HOUSE JUDICIARY COMMITTEES

FROM:  FRED MERRILL

RE: REDRAFTS SUGGESTED AT MARCH 22, 1979, JOINT JUDICIARY WORK SESSION
DATE:  March 28, 1979 |

A. CHANGES SUGGESTED FOR MATERIAL PREVIOUSLY SUBMITTED

RULE 4
K.(2) [In a filiation proceeding under ORS Chapter 109] In any

proceeding to establish paternity under ORS Chapters 109, 110, or 419, or

in any action for declaration of paternity, when the act [or acts] of

sexual intercourse which resulted in the birth of the child is alleged

to have taken place in this state [and the child resides in this state].

RULE 7

(7 D.(6) and 7 D.(6)(a) appear on Page 25 of printed rules
as D.(5) and D.(a) -- renumbered because of addition of mail service
in motor vehicle cases). '

D.[(5)](6) [Service by publication or mailing to a post office

address; other service by court order.] Court order for service;

service by publication.

D.[(5)](6)(a) [Order for publication or mailing or other

service.] Court order for service by other method. On motion upon

a showing by affidavit that service cannot be made by any [other]
method [more reasonably calculated to apprise the defendant of the

existence and pendency of the action] specified in these rules or

other rule or statute, the court, at its discretion, may order



service by any method or combination of methods which under the cir- ‘

cumstances is most reasonably calculated to apprise the defendant of

the existence and pendency of the action, including but not limited

to: [by publication; or at the discretion of the court,] publication
of summons; [by] mailing without publication to a specified post

office address of defendant, return receipt requested, deliver to

‘addressee only; or [by any other method] posting at specified loca-
tions. If service is ordered by any manner other than publication,

the court may order a time for response.

? 7 D.L(5)1(g)(b)  Contents.of published summons. In addition to

tHevcontents of a summons as described in section C. of this rule,
a published summons shall also contain a summary statement of the
object of the complaint and the demand for relief, and the notice
required in subsection C.(3) shall state: “Thfs paper must be given
to the court clerk or administrator within 30 days of the date of
fjrst»pub]ication specified herein along with the required filing

fee." The published summons shall also contain the date of the first

publication of the summons.

B. UNRESOLVED QUESTION RAISED BY BOB HARRIS

After further consultation with Mr. Harris and lAr. Peterson, the
following is a suggested revision of the provisions of Rule 7 relating to
service upon corporations:

RULE 7~

D.(3)(b)(i) Primary service method. By personal service or
office service upon a registered agent, officer, director, general
partner, or managing agent of the corporation, 1imited partnership, or

association[.] or by personal service upon any clerk on duty in the office

of the registered agent.




D.(3)(b)(ii) Alternatives. If a registered agent, officer,

director, general partner, or managing agent cannot be found [and does
not have an office] in the county where the action is filed, the sum-
mons may be served: by substituted service upon such r?gistered agent,
officer, director, general partner, or managing agent;‘or by personal
service on any clerk or agent of the corporation, limited partnership,

or association who may be found in the‘county where the action is’fiTed;
or by mailing a cbpy of the summons and complaint to [a registered agent,

officer, director, general partner, or managing agent.] the last registered

office of the corporation, limited partnership, or association, if any,

as shown by the records on file in the office of the Corporation Com-

missioner or, if the corporation, limited partnership, or association

is not authorized to transact business invthis state at the time of the

transaction, event, or occurrence upon which the action is based occurred,

to the principal office or place of business of the corporation, limited

partnership, or association, and, in any case to any address, the use of

which the plaintiff knows or, on the basis of reasonable inquiry, has

reason to believe is most likely to result in actual notice.




7 C.(3) Notice to party served.

7 C.(3)(a) In general. Al1l summonses other than a summons
to join a party pursuant to Rule 22 D. shall contain a notice printed
in type size equal to at least 8-point type which may be substantially

in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
.You must "appear® in this case or the other side will win
automatically. To "appear" you must file with the court a legal

paper called a "motion" or "answer." [This paper] The "motion" or

"answer" must be given to the court clerk or administrator within

30 days along with the required filing fee. It must be in proper form
and have proof of service on the plaintiff's attorney or, if the
plaintiff does not have an attorney, proof of service on the plain-
tiff.

If you have questions, you should see an attorney immediately.

C.{(3)(b) Service on maker of contract for counterclaim. A .

summons to join a party pursuant to Rule 22 D.(2) shall contain a
notice in type size eqda] to at least 8-point type which may be

substantially in the following form:

3-29-79



NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "appear" to protect your rights in fhis matter.
To "appear" you must file with the court a legal paper called a

"motion" or "reply." [This paper] The "motion" or "reply" must be

given to the court clerk or administrator within 30 days along with

the required filing fee. It must be in proper form and have proof

of service on the defendant's attorney or, if fhe defendant does not
have an attorney, proof of service on the defendant.

If you have questions; you should see an attorney immediate-

ly.

C.(3)(c) Service on persons liable for attorney fees. A

summons to join a party pursuant to Rule 22 D.(3) shall contain a
notice printed in type size equal to at least 8-point type which

may be substantially in the following form:

'NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY:

You may be liable for attorney fees in this case. Should
plaintiff in this case not prevail, a judgment for reasonable
attorney fees will be entered against you, as provided by the agreé-
ment to which defendant alleges you are a party.

You must "appear" to protect your rights in this matter. To

"appear" you must file with the court a legal paper called a "motion"

3-29-79



Rule 7

or "reply." [This paper] The "motion" or "reply" must be given to

the court clerk or administrator within 30 days along with the re-
quired filing fee. It must be in proper form and have proof of
service on the defendant's attorney or, if the defendant does not
have an attorney, proof of service on the defendant.

If you have questions, you should see an attorney immediately.

3-29-79



Rule 7

D.(2) Service methods.

D.(2)(a) Personal service. Personal service may be made by

delivery of a [certified] true copy of the summons and a [certified]
true copy of the complaint to the person to be served.

D.(2)(b) Substituted service. Substituted service may be

made by delivering a [certified] true copy of the summons and
complaint at the dwelling house or usual place of abode of the

person to be served, to any person over 14 years of age residing in
the dwelling house or usual place of abode of the person to be
served. Where substituted service is used, the plaintiff [immediate-

ly] , as soon as reasonably possible, shall cause to be mailed a

[certified] true copy of the summons and complaint to the defendant
at defendant's dwelling house or usual place of abode, together with

a statement of the date, time, and place at which substituted service

was made. For the purpose of computing any period of time prescribed

by these rules, substituted service shall be complete upon such

mailing. :

D.(2)(c) Office service. If the person to be served main-

tains an office for the conduct of business, office service may be
made by leaving a [certified] true copy of the summons and complaint
at such office during normal working hours with the person who is
apparently in charge. Wheée office service is used, the plaintiff

[immediately], as soon as reasonably possible, shall cause to be

mailed a [certified] true copy of the summons and complaint to the
defendant at the defendant's dwelling house or usual place of abode,

together with a statement of the date, time, and place at which office

3-29-79



Rute 7

service was made, For the purpose of computing any period of time

prescribed or allowed by these rules, office service shall be

complete upon such mailing.

D.(2)d) Service by mail. Service by mail, when required

or allowed by this ru]é, shall be made by mailing a [certified]
true copy of the summons and a [certified] true copy of the complaint
to the defendant by certified or registered mail, return receipt

requested. For the purpose of computing any period of time allowed

by these rulas, service by mail shall be complete when the registered

or certified mail is delivered and the return receipt signed or when

"acceptance is refused.

3-29-79



Rule 7 8

D.(3)(b)(i) Primary service method. By personal service or
office service upon a registered agent, officer, director, general
partner, or managing agent of the corporation, 1imited partnership, or

association[.] or by personal service upcn any clerk on duty in the office

of the registered agent.

D.(3)(b)(ii) Alternatives. If a registered agent, officer,

director, general partner, or managing agent cannot be found [and does
not have an office] in the county where the action is filed, the sum-
mons may be served: by substituted service upon such registered agent,
officer, director, general partner, or managing agent; or by personal
service on any clerk or agent of the corporation, limited partnership,

or association who may be found in the county where the action is filed;
or by mailing a copy of the summons and complaint to [a registered agent,

officer, director, general partner, or managing agent.] the last registered

office of the corporation, limited partnership, or association, if any,

as shown by the records on file in the office of the Corporation Com-

missioner or, if the corporation, limited partnership, or association

is not authorized to transact business in this state at the time of the

transaction, event, or occurrence upon which the action is based occurred,

to the princinal office or place of business of the corporation, limited

partnership, or association, and, in any case to any address, the use of

which the plaintiff knows or, on the basis of reasonable inquiry, has

reason to believe is most likely to result in actual notice.

3-29-79



)
S~

3-29-79
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D.(4) Particular actions involving motor vehicles.

D.{4)(aj Actions arising out of use of roads. highways, and

streets -- service by maiir. In any action arising out of any accident,

collision, cr liability in which a motor vehicie nay be involved while

being operated upon the roads, highways, and streets of this state, any

dafendant wno operated such motor vehicle, or caused such motor vehicle

to be operated on the defendant's behalf, may be served with summons by

mail except a defendant wnich is a foreign corporation maintaining an

attorney in fact within this state. Service by mail shall be made by

mailing to: (i) the address given by the defendant at the time of the

accident or collision that is the subject of the action, and (ii) to the

most recent address furnished by the defendant to the adhinistrator of the

Motor Vehicles Division, and (iii) to any other address of the defendant

known to the plaintiff, which might result in actual’notice.

D.(4)(b) MNotification of change of address. Every motorist

or user of the roads, highways, and streets of this state who, while

operating a motor vehicle upon the roads, highway, or streets of this

state, is involved in any accident, collision, or liability, shall forth-

with notify the administrator of the Motor Vehicles Division of any change

of such defendant's address within three years of such accident or colli-

sion.

D.[(4)]z5) Service in foreign country. When service is to be

effected upon a party in a foreign country, it is also sufficient if
service of summons is made in the manner prescribed by the law of the
foreign country for service in that county in its courts of general
jurisdiction, or as directed by the foreign authority in response to
letters rogatory, or as directed by order of the court, provided,

however, that in all cases such service shall be reasonably calculated

PR A BV
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(7 D.(6) and 7 D.(6)(a) appear on Page 25 of printed rules
as D.(5) and D.(a) -- renumbered because of addition of mail service
in motor vehicle cases).

D.[(5)](6) [Service by publication or mailing to a post office

address; other service by court order.] Court order for service;

service by publication.

D.[(5)]1(6)(a) [Order for publication or mailing or other

service.] Court order for service by other method. On motion upon

a showing by affidavit that service cannot be made by any [other]
method [more reasonably calculated to apprise the defendant of the

existence and pendency of the action] specified in these rules or

other rule or statute, the court, at its discretion, may order

service by any method or combination of methods which under the cir-

cumstances is most reasonably calculated to apprise the defendant of

the existence and pendency of the action, including but not limited

to: [by publication; or at the discretion of the court,] publication
of summons; [by] mailing without publication to a specified post
office address of defendant, return receipt requested, deliver to

addressee only; or [by any other method] posting at specified loca-

tions. If service is ordered by any manner other than publication,

the court may order a time for response.

D.[(5)](6)(b) Contents of published summons. In addition to

the contents of a summons as described in section C. of this rule,
a published summons shall also contain a summary statement of the
object of the complaint and the demand for relief, and the notice
required in subsection C.(3) shall state: "This paper must be given
to the court clerk or administrator within 30 days of the date of
first publication specified herein along with the required filing
fee." The published summons shall also contain the date of the first

publication of the summons.



Rule 7 11

D.[(5)](6)(c) Where published. An order for publication shall

direct pub]icatioﬁ to be made in a newspaper of general circula-
tion in the county where the action is commenced or, if there is
no such newspaper, then in a newspaper to be designated as most
Tikely té give notice to the person to be served. Such publica-

tion shall be four times in successive calendar weeks.

D.[(5)](6)(d) Mailing summons and complaint. If servicé bv

publication is ordered and defendant's post office address is
known or can with reasonable diligence be ascertained, the plain-
tiff shall mail a copy of the summons and compiaint to the
defendant. When the address of any defendant is not known or
cannot be ascertained upon diligent inquiry, a copy of the sum-
‘mons and complaint shall be mailed to the defendant at defendant's
last known address. If plaintiff does not know and cannot ascer-
tain, upon diligent inquiry, the present or last known address

of the defendant, mailing a copy of the summons and complaint is

not required.

D.[(5)](6)(e) Unknown heirs or persons. If service cannot be

made by another method described in this section because defen-
dants are unknown heirs or persons as described in sections I.
and J. of Rule 20, the action shall proceed against the unknown
heirs or persons in the same manner as against named defendants
served by publication and with 1ike effecty and any such
unknown heirs or persons who have or claim any right, estate,
1ien, or interest in the property in céntroversy,at the time of
the commencement of the action, ahd served by publication, shall
be bound and concluded by the judgment in the action, if the
3-29-79 same is in favor of the plaintiff, as effectively as if the

action was brought against such defendants by name.



Rule 7

D.[(5)1(6)(f) [Defending after judgment]. Defending before or

after judgment. The defendant against whom publication is ordered, or

his representatives, on application and sufficient cause shown, at

any time before judgment, shall be allowed to defend the action. A

defendant against whom publication is ordered or such defendant's
representatives may, upon good cause shown and upon such terms as may

be proper, be allowed to defend after judgment and within one year after
entry of judgment. If the defense is successful, and the judgment or
any part thereof has been collected or otherwise enforced, restitution
may be ordered by the court, but tht title to property sold upon
execution issued on such judgment, to a purchaser in good faith, shall
not be affected thereby.

D.[(5)](6)(g) Completion of service. Service shall be complete

at the date of the last publication.

3-29-79
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F.(2)(a) Service other than publication. Service other than

publication shall be proved by:

F.(2)(a)(i) [Affidavit of service.] Certificate of service when

summons not served by sheriff or deputy. If the summons is not served by

a sheriff or a sheriff's deputy, the [affidavit] certificate of the server
indicating: the time, place, and manner of service; that the server

is a competent person 18 years of age or older and a resident of the
state of service or this state and is not a party to nor an officer,
director, or employee of, nor attorney for any party, corporate or
otherwise; and that the server knew that the person, firm, or corpora-
tion served is the identical one named in the action. If the defendant
is nbt personally served, the server shall state in the affidavit when,
where, and with whom a copy of the summons and complaint was left or
describe in detail the manner and circumstances of service. If the
summons and compliaint were mailed, the affidavit shall state the cir-
cumstances of mailing and the return receipt shall be attached.

F.(2)(a)(ii) Certificate of service by sheriff or deputy.

If the copy of the summons is served by [the] a sheriff, or a sher-
iff's deputy, [proof may be made by] the sheriff's or deputy's certi-
ficate of service indicating the time, place, and manner of service,
and if defendant is not personally served, when, where, and with

whom the copy of the summons and complaint was left or describing

in detail the manner and circumstances of service. If the summons
and complaint were mailed, the certificate shall state the circum-

stances of mailing and the return receipt shall be attached.

3-29-79
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F.(2)(b) Publication. Service by publication shall be

proved by an affidavit in substantially the following form:

Affidavit of Publication

State of Oregon )
: SS.
County of )
I, , being first duly
sworn, depose and say that I am the (here

set forth the title or job description of the person making

the affidavit), of the s

a newspaper of general circulation [as defined by ORS 193.010

and 193.020] published at in the

aforesaid county and state; that I know from my personal know-

ledge that the , a printed -

copy of which is hereto annexed, was published in the entire

issue of said newspaper four times in the following issues:

(here set forth dates of issues in which the same was published).

Subscribed and sworn to before me this ___ day of s

19

Notary Public for Oregon

My commission expires
day of , 19

3-29-79
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LEGISLATIVE CHANGES ADOPTED ON APRIL 5, 1979

Rule 7

C.(3) Notice to party served.

C.(3)(a) In general. A1l summonses other than a summons to join

a party [pursuant to Rule 22 D.]to respond to a counterclaim under

Rule 22 D.(1) and (2) shall contain a notice printed in type size equal

to at least 8-point type which may be substantially in the following

form:

e

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "appear" in this case or the other side will win
automatically. To "appear" you must file with the court a legal

paper called a "motion" or "answer." [This paper] The "motion" or

"answer" must be given to the court clerk or administrator within

30 days along with the required filing fee. It must be in proper form
and have proof of service on the plaintiff's attorney or, if the
plaintiff does not have an attorney, proof of service on the plain-

tiff.

If you have questions, you should see an attorney immediately.

4-5-79



Rule 7 _ ‘ | 2

C.(3)(b) Service [on maker of contract] for counterclaim. A¥

summons to join a party to respond to a counterclaim pursuant to Rule

22 D.[(2)](1) shall contain a notice printed in type size equal to at

least 8-point type which may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "appear' to protect your rights inlthis matter.
To "appear" you must file with the court a legal paper called a

"motion" or "reply." [This paper] The "motion" or “"reply" must be

given to the court clerk or administrator within 30 days along with

the required filing fee. It must be in proper form and have proof

of service on the defendant's attorney or, if the defendant does not
have an attorney, proof of service on the defendant.
If you have questions, you should see an attorney immediate-

ly.

4-5-79
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Rule 7

D.(3)(c)' Service on persons liable for attorney fees. A sum-

mons to join a party pursuant to Rule 22 D.[(3)](2) shall contain a

notice v~inted in type size edua] to at Teast 8-point type which may be

:’"’
substantially in the following form:,

m———

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY:

You may be liable for attorney fees in this case. Should
plaintiff in this case not prevail, a judgment for reasonable
attorney fees will be entered against you, as provided by the agreé-
ment to which defendant alleges you are a party.

>You must "appear" to protect your rights in this matter. To

"appear"” you must file with the court a legal paper called a_“motiggiu

———

or "reply." [This paper] The "motion" or "reply” must be given to

the court clerk or administrator within 30 days along with the re-
quired filing fee. It must be in proper form and have proof of
service on the defendant's attorney or, if the defendant does not
have an attorney, proof of service on the defendant.

If you have guestions, you should see an attorney immediately.

4-5-79
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REPORT OF OREGON STATE BAR COMMITTEE
ON PROCEDURE AND PRACTICE
ON PROPOSED OREGON RULES OF CIVIL PROCEDURE

The Committee on Procedure and Practice has
reviewed the proposed Oregon Rules of Civil Procedure dated
December 2, 1978, as promulgated by the Council on Court
Procedures. Five subcommittees of the Committee on Pro-
cedure and Practice studied the proposed rules and reported
to the Committee as a whole, which makes the following

. recommendations.

Jurisdiction and Process

Rule 7, Summons, should be expanded to incorporate
by appropriate language the substance of ORS 15.190 which
provides for service upon the Department of Motor Vehicles.
ORS 15.190 provides a clearly defined standard of due
diligence for substituted service upon non-resident motorists
and resident motorists who depart from or cannot be found
within the state. The statute is fair, workable and provides
a certainty of adequate service that will not exist under the
proposed rules.

Pleading

Rule 21F requires that all motions be made at the
same time except those motions in subsection G(2). Rule 21F
should be modified to provide that a motion challenging
jurisdiction would not need to include all other available
motions. Motions challenging jurisdictions should be handled
separately to avoid unnecessary time and expense for counsel
and courts in preparing and arguing all available motions.
If the motion challenging jurisdiction is successful, all of
their motions are moot and unnecessary.

Parties

Rule 33B, "Intervention of right," does not recognize
any existing common law right of intervention. The rule
should be modified to provide: "At any time before trial,
any person shall be permitted to intervene in an action when
a statute of this state, these rules, or the common law, con-
fers an unconditional right to intervene.

" Discovery

The Committee objects to that portion of Rule 44D
which requires a party to either obtain a medical report from



RULE 7
SUMMONS

D.(3)(b) Corporations(;] and limited partnerships.

{unincorporated associations subject to suit under a common
name.] Upon a domestic or foreign corporation(,] or limited
partnership [, or other unincorporated association which is
subject to suit under a common namej:

0.(3)(b)(i) Primary service method. By personal

service or office service upon a registered agent, officer,
director, general partner, or managing agent of the corpora-
tion{,} or limited partnership, [or association] or by
personal service upon any clerk on'duty in the office of a
registered agent.

D.(3)(b)(ii) Alternatives. If a registered agent,

officer, director, general partner, or managing agent cannot

be found in the county where the action is filed, the summons
may be served: by substituted service'upon such registered
agent, officer, director, general partner, or managing agent;

or by personal service on any clerk or ageht of the corpora-
tion[,] or limitad partnership(, or association] who may be
found in the county where the action is filed; or by mailing

a copy of the summons and complaint to the last registered
office of the corporation(,] or limited partnershipl[, dr associ-
ationl], if any, as shown by the records on file in the office

of the Corporation Commissioner or, if the corporation{,}] o
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lTimited partnership(, or association] is not authorized to
transact business in this state at the time of the transaction,
event, or accurrence upon which the action is based occurred,
to the principal offica or place of business of the corpora<
tion(,] or limited partnership({, or association], and in any
case to any address the use of which the plaintiff knows or, on
the basis of reasonable inquiry, has reason to believe is most

1ikely to result in actual notice.

* b3 *

D0.(3)(e) General partnerships. Upon any general part-

nership by personal service upon & partner or anv agent

authorized by anoointment or law to receive service of summons

for the partnership.

0.(3)(f) Other unincorporated association subject to

e

suit under a common name. Upon any other unincorporated

association subject to suit under a common name by personal

service upon an officer, managing agent, or agent authorized

by appointment or law to receive service of summons for the

unincorporated association.

[0.(6)(q) Completion of service. For the purpose of

computing any period of time prescribed or allowed by these
rules service by publication shall be complete at the date of

the last publication.]

COMMENT

The changes in section 7 D.(3) are designed to specify
a method of serving summons on a partnership consistent
with ORCP 26 B. and 67 E.
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Paragraph 7 0.(6)(g) was removed because of inconsistency
with subsection C.(2) of this rule.
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Rule 26

B. Partnerships and associations. Any partnership
or other unincorporated association, whether organized
for profit or not, may sue and be sued in the name
which it has assumed or by which it is known. Any mem-
ber of the partnership or other unincorporated associa-
tion may be joined as a party in an action against the
unincorporated association.

RULE 7

SUMMONS

D.(3)(b) Corporations[;] and limited partnerships. [unincorpora-
ted associations subject to suit under a common name.] Upon a domestic
or foreign corporation{,] or Timited partnership [, or other unincorpora-
ted association which is subject to suit under a common name]:

D.(3)(b)(i) Primary service method. By personal service or

office service upon a registered agent, officer, director, general
partner, or managing agent of the corporation[,] or limited partnership,
[or association] or by personal service upon any clerk on duty in the
office of a registered agent.

D.(3)(b)(ii) Alternatives. If a registered agent, officer,

director, general pértner, or managing agent cannot be found in the
county where the action is filed, the summons may be served: by sub-
stituted service upon such registered agent, officer, director, general
partner, or managing agent; or by personal service on any clerk or
agent of the corporation[,] or limited partnership[, or association]
who may be found in the county where the action is filed; or by mailing

a copy of the summons and complaint to the last registered office of



the corporation[,] or Timited partnership[, or association], if any,
as shown by the records on file in the office of the Corporation Com-
missioner or, if the corporation[,] or limited partnership[, or associa-

tion] is not authorized to transact business in this state at the time

of the transaction, event, or occurrence upon which the action is based
occurred, to the principal office or place of business of the corporation
[,] or Timited partnership[, or association], and in any case to any
address the use of which the plaintiff knows or, on the basis of reason-
able ingquiry, has reason to believe is most likely to result in actual
notice.

(The following would be new paragraphs under Rule 7.)

D.(3)(e) General partnerships. Upon any general partnership

by personal service upon a general partner or any agent authorized by
appointment or law to receive service of summons for the partnership.

D.(3)(f) Other unincorporated association subject to suit under

a_common name. Upon any other unincorporated association subject to

sujt under a common name by personal service upon an officer, managing
agent, or agent authorized by appointment or Taw to receive service of

summons for the unincorporated association.
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N
(‘
!



/5_)\} /?,7 ///L‘ry)/(> S

) r//é{ffb/

RULE 7
SUMMONS

A. Plaintiff and defendant defined. For purposes of this

rule, "plaintiff" shall include any party issuing summons and
"defendant" shall include any party upon whom service of summons
is sought.

B. Issuance. Any time after the action is commenced,
plaintiff or plaintiff's attorney may issue as many original sum-
monses as either may elect and deliver such summonses to a person
authorized to serve summons under section E. of this rule. A sum-

mons is issued when subscribed by plaintiff or a resident attorney

of this state.

C.(1) Contents. The summons shall contain:

C.(1)(a) Title. The title of the cause, specifying the
name of the court in which the complaint is filed and the names of
the parties to the action.

C.(1)(b) Direction to defendant. A direction to the

defendant requiring defendant to appear and defend within the time
required by subsection (2) of this section and a notification to
defendant that in case of failure to do so, the plaintiff will
apply to the court for the relief demanded in the complaint.

C.(1)(c) Subscription; post office address. A subscrip-

tion by the plaintiff or by a resident attorney of this state, with
the addition of the post office address at which papers in the

action may be served by mail.

- 17 -
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C.(2) Time for response. If the summons is served

in any manner, the defendant shall appear and defend within

20 days from the date of service. g/lhdlﬂckf2$ Firhe FFovg
—

C-(3) Notice to party served. Y (2 pVh/LC-(-(_f‘éy‘

C.(3)(a) 1In general. All summonses other than a

summons to join a party pursuant to Rule 22 D. shall contain
a notice printed in type size equal to at least 8-point type

which may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You must "appear" in this case or the other side will
win automatically. To-"appear" you must file with the court
a legal paper called a "motion'" or "answer!" This paper must
be given to the court clerk or administrator within‘agidays
along with the required filing fee. It must be in proper
form and have proof of service on the plaintiff's attorney
or, if the plaintiff does not have an attorney, proof of

service on the plaintiff.

If you have questions, you should see an attorney

immediately.

- 18 -



C.(3)(b) Service on maker of contract for counterclaim.

A summons to join a party pursuant to Rule 22 D.(2) shall
contain a notice printed in type size equal to at least

8-point type which may be substantially in the following

form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must ''appear' to protect your rights in this
matter. To "appear'" you must file with the court a legal

paper called a "motion'" or "reply." This paper must be

" given to the court clerk or administrator within 20 days

—_——
along with the required.filing fee. It must be in proper

form and have proof of service on the defendant's attorney
or, if the defendant does not have an attorney, proof of

service on the defendant.

If you have questions, you should see an attorney

immediately.

C.(3)(c) Service on persons liable for attorney fees.

A summons to join a party pursuant to Rule 22 D.(3) shall
contain a notice printed in type size equal to at least

8-point type which may be substantially in the following

form:

- 19 -



NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You may be liable for attorney fees in this case. Should

- 19a -



plaintiff‘in this case not prevail, a judgment for reasonable
attorney fees will be entered’against you, as provided by the
agreement to which defendant alleges you are a party.

You must "‘appear' to protect your rights in this matter.
To ”appear"'you must file with the court a legal paper called

a "motion" or 'reply." This paper must be giveg}ggﬂtheﬁeourt"

P

clerk or administrator withinzgg'gays aloﬁg>with the required
filing fee. It must be in préper form and have proof of
service on the defendant's atforney or, if the defendant does
not have an attorney, proef of service on the defendant.

If you have questions, you should see an attornéy

immediately.

D. Manner of service.

D.(1) Notice required. Summons shall be served, either

al

within or without this state, in any manner reasonably calcula-

ted, under all the circumstances, to apprise the defendant of
the existence and pendency of the action and to afford a
reasonable opportunity to appear and defend. Summons may be
served in a manner specified in this rule or by statute on the
defendant or upon an agent authorized by appointment or law

to accept service of summons for the defendant. Service may
be made, subject to the restrictions and requirements of

this rule, by the following methods: personal service of

summons upon defendant or an agent of defendant



authorized ro receive process; substituted service by leaving
a copy of summons and complaint at a person's dwelling house
or usual place of‘abode; office service by leaving with a
person who is apparently in charge of an office; service by

mail; or, service by publication.

D.(2) Service methods.

D.(2)(a) Personal service. Personal service may be made
by delivery of a certified true copy of the summons and
complaint to the person served.

D.(2)(b) Substituted service. Substituted service

may be made by delivering a certified true copy of the summons -
and complaint at the dwelling house or usual place of abode

of. the person to be served, to any person over 14 years of age
at the dwelling house or usual place of abode of the person

to be served. Where substituted serviée is used, the

plaintiff shall cause to be mailed a certified true copy of

the éummons and complaint to the defendant at defendant's
dwelling house or usual place of abode, together with a

statement of the date, time and place at which substituted ,
(i;lthuxuzzk ﬂ%JQ?ﬂ‘nCL {5 Senvece , !
Comple GG om Ma /um,‘) ~ Lé/c/

D.(2)(c) Office service. The person to be served )

service was made.

may be served by leaving a certified true copy of the summons
and complaint at such office during normal working hours with

the person CEthqJQUIIS Acherninte W  fernsoma

the  cndoct o /oug@,ss@m
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who is apparently in charge. Where office service is used,

\ the plaintiff shall cause to be mailed a certified true copy

| of the summons and complaint to the defendant at the defendant's
dwelling house or usual place of abode, together with a

statement of the date, time, and place at which office service

was made. QZW"“’;‘/C.% Detepunie IC Conplda qpen ’H&:[Vx—\? J‘f//
D.(2)(d) Service by mail. Service by mail,CnWa.d’ j

- shall be made by mailing a certified true copy of the summons

and complaint to the defendant as follows:

T;S 1. At the most recent address the Plalntlff has for
'éduh“"“y the Delfendant . r—

n l! My g o T
< Tz . At the most recent address the Department of Motor
k&lﬁ‘ngavlhyé Tehicles has on record, 1I any.

e —er 1 e ‘1.,....‘..-m”.--¢-

on Aésovqﬂf*H 3. If the defendant is a €orporation at the most recent

L ‘ddress ‘the” Corporatlon Comm1331oner “has™om"file, if
7 Mo ( P LE T oy,
o 7—T71uz ANy
LJ»V\
’”A ~) In reference to sub 2 & 3 a recelpt from the Corporation
[ RS—

'MVW Comm1581oner and the Department of Motor Vehicles shall be

~Wpnce o T

prlma fac1a evidence of the most recent address of the defendant. Y

The Department of Motor Vehicles shall charge a fee of $2.00 — [AA

for this service and each branch offlce shall prov1de this

e,
¢
service. }pJJ%
Service under this rule shall be by certified or registered
R e s TRl Lt S T T e e e et

ma11 return recelpt requested
dem o m—— . Db ) —

Service by .mail shall be complete as far as the statute of (._K

e T e T T e ey o~y 00/7

SR g e per s

11m1tat10n 1s concerned upon malllng but default time shall

B T T - R

start to run when the registered or certlfled mail . dis

e AT T Lol

delivered and the return recelpt s1gned or when acceptance

oy g = AT AN,

L O
is refused
AT T oy

i “’"\!‘t*
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Service under this rule shall only be made when an affidavit
AT
of not found is on file.
D.(3) Particular defendants. Service may be made upon

specified defendants as follows:

D.(3)(a) 1Individuals.

D.(3)(a)(i) Generally. Upon an individual defendant,
by personal service upon such defendant or an agent authorized
by appointment of law to receive service of summons or, if
defendant personally cannot be found at defendant's dwelling
house or usual place of abode, then by substituted service or

by office service upon such defendant or an agent authorized

. by appointment or law to receive service of summons.

- 22a -
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D.(3)(a)(ii) Minors. Upon a minor under the age of 14
years, by service in the manner specified in subparagraph (i)
of this paragraph upon such minor, and also upon such minor's
father, mother, conservator of the minor's estate, or guardian,
or, if there be none, then upon any person having the care or
control of the minor or with whom such minor resides, or in
whose service such minor is employed, or upon a guardian ad
litem appointed pursuant to Rule 27 A.(2).

D.(3)(a)(iii) Incapacitated persons. Upon an incapacita-

ted person, by service in the manner specified in subparagraph
(i) of this paragraph upon such person, and also upon the
conservator of such peraon's estate or‘guardian, or, 1f there
be none, upon a guardian ad litem appointed pufsuant to

Rule 27 B.(2).

D.(3)(b) Corporations; limited partnerships; unincorpora-

ted associations subject to suit under a common name. Upon

a domestic or foreign corporation, limited partnership, or
other unincorporated association which is subject to suit
under a common name:

D.(3)(b) (i) Primary service method.

a. To the registered_agent of the corporation or to
‘any cleTK on duty in the office 0T an'reg1§f€red

agent,
M

b. To any officer or any employee on duty at the office
or pIace Bf”Bﬁgfﬁgs§“6f"th€“corporatlon T

T
e o O B

c. In case none of the persons above identified can be
servedtH Their OLrice the summons and complalnf'may
be~delivered to~any clerk or agent of the corporation
who may re31de or be found 1n the State serv1ce'ﬁay

However 1if- sub -service 'is made at the home a Epr of

P
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summons _and complaint shall be mailed stating

time and place of serviceT === ==r=--.

date,

=TI,



D.(3)(c) ' State. Upon the state, by service upon
the Attorney General or by leaving a copy of the summons
and complaint at the Attorney General's office with a deputy,
assistant, or clerk.

D.(3) (d) ‘Publié bodies. Upon any county, incorporated

city, school district, or other public corporation, commission
or board, by personal service or office service upon an offi-
cer, director, managing agent, clerk, or secretary thereof.
When a county is a party to an action, in addition to the
service of summons specified above, an additional copy of the
summons and complaint shall also be served upon the District
Attorney, office of the county in the same manner as required
for service upon the county clerk.

D.(4) Service in foreign country. When service is to

be effected upon a party in a foreign country, it is also suf-

ficient if service of summons is made in the manner prescribed



by the'law of the foreign country for service in that
county in its courts of general jurisdiction, or as directed
by the foreign authority in response to letters rogatory, or
as directed by order of the court, provided, however, that
in all cases such service shall be reasonably calculated to
give actual notice.

D.(5) Service by mailing to a post office address;

D.(5)(a) Mailing service. On motion upon a showing

by affidavit of service, that service cannot be made by any
Idl .

other method more reasonably calculated to apprise the

defendant of the existence and pendency of the action,

. the court shall allow service: by publication; by mailing

to a spec1f1ed post office address of defendant, "return
loTos Pelbtise To Dottt on ety
rffﬁiiﬂiﬁiﬁﬂfffﬁfﬂln- Ong ofhe neled o Foe —14L,p¢4£f”4-k7
D.(5)(b) Contents of published summons. In addition

to the contents of a summons as described in section C. of
this rule, a published summons shall also contain a summary
statement of the object of the complaint and the demand for
relief, and the notice required in subsection C.(3) shall
state: ''"This paper must be given to the court clerk or
administrator within 20 days of the date of first publication
specified herein along with the required filing fee.'" The
published summons shall also contain the date of the first

publication of the summons.
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D.(5)(c) Where published. An order for publication shall

direct publication to be made in a newspaper of general circula-
tion in the county where the action is commenced or, if there is
no such newépaper, then in a newspaper to be designated as moét
likely to give notice to the person to be served. Such publica-

tion shall be four times in successive calendar weeks.

D.(5)(d) Mailing summons and complaint. If service by
publication is ordered and defendant's post office address is
known or can with reasonable diligence be ascertained, the plain-
tiff shall mail a copy of the summons and complaint to the
defendant. When the address of any defendant is not known or
cannot be ascertained upon diligent inquiry, a copy of the sum-
mons and complaint shall be mailed to the defendant at defendant's
last known address. If plaintiff does not know and cannot ascer-
tain, upon diligent inquiry, the present or last known address
“of the defendant, mailing a copy of the summons and complaint is
not required.

D.(5)(e) Unknown heirs or persons. If service cannot be

made by another method described in this section because defen-
dants are unknown heirs or persons as described in sections I.
and J. of Rule 20, the action shall proceed against the unknown
heirs or persons in the same manner as_against named defendants
served by publication and with like effect; and any such
unknown heirs or persons who have or c¢laim any right, estate,

Tien, or interest in the property in controversy, at the time of

- 26 -
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the commencement of the action, and served by publication, shall
be bound and concluded by the judgment in the action, if the
same is in favor of the plaintiff, as effectively as if the
action was brought against such defendants by name.

D.(5)(f) Defending after judgment. A defendant against

whom publication is ordered or such defendant's representatives
may, upon good cause shown and upon such terms as may be proper,
be allowed to defend after judgment and within one year after
entry of judgment. If the defense is successful, and the judg-
ment or any part thereof has been collected or otherwise enforced,
restitution may be ordered by the court, but the title to prop-
erty sold upon execution issued on such judgment, to a purchaser
in good faith, shall not be affected thereby.

D.(5)(g) Completion of service. Service shall be

complete at the date of the last publication.

E. By whom served; compensation. A summons may be served

by any competent person 18 years of age or older who is a resi-
dent of the state where service is made or of this state and is

not a party to the action nor an officer, director, or employee

of, nor attorney for, any party, corporate or otherwise. Compensa-
tion to a sheriff or a sheriff's deputy in this state who serves .
a summons shall be prescribed by statute or rule. If any other
person serves the.summons, a reasonable fee may be paid for

service. This compensation shall be part of disbursements and

shall be recovered as provided in ORS 20.020.

- 27 -
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Return; proof of service. &’/

F.(1l) Return of summons. The summons shall be\returned

to the clerk with whom the complaint is filed with proof

f service or malllng, or that defendant capnot be found.
Qunmﬂa A o Senvee By modl

F.(2) Proof of service. Proof of service of summons

or mailing may be made as follows:

F.(2)(a) Service other than publication.

Service

other than publication shall be proved by: j

L

F.(2)(a) (i) Certificate of service. The Certificate [{i;%

o J

of the private server indicating: the time, place, and manner F

T —t——— ey MY ’[,’ /

of service;

- —-—

. that the server is 2 competent person 18 years of
W""""‘

: A —— — . T gty .. ayony |
- age or older and a res

1dent of this state and is not a part
s Tyt SR 2 v e oy R — [ - T~ .& ‘y
to nor an offlcer, dlrector, or. employee of nor attorney
P - A———

for any party, corporate or otherw1se . If thg.defendant is

O S —— -

not personally served the server shall state when, where

and
[ e iR - I S LT M ] M
with whom a copy of the summons and complalnt wag left. If
Mm@' A e

the summon$§ and complalnt were malled state the date of

‘2[ LnJC.Q ul«u/J fﬂw% oz
Eﬂ»}ﬂg 1“3{»{47 ord Tom s L che wy dtoil anawsf%

F.(2)(a)(i1i) Certificate of service.

Z.

If the copy of

the summons is served by the sheriff, or a sheriff's deputy, \

proof may be made by the sheriff's or deputy's certificate ///
of service
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1nd1cat1ng the tlme place, and manner of service, and if

e — A i e e =

P e at = 2 e e

defendant is not personally served, when, where, and with

N2 o o k7. s i

s gt

whom the . copy of the summons and complalnt was left. If
P xty s e £ e o e % - L e e s et

the summons and complalnt were malled the certlflcate shall

gy v ot Anie 2y 4 et b iy B A 4 e e e ey e

state the date of malllng

e AR

F.(Z)(a)(iii) Form. An affidavit or certificate
containing proof of service may be made upon the summons or
as a separate document.

F.(2)(b) Publication. Service by publication shall

be proved by an affidavit in substantially the following

form:

Affidavit of Publication

State of Oregon )

: ss.
County of )

I, , being first duly.
sworn, depose and say that I am the (here

set forth the title or job description of the person making

the affidavit), of the

b

a newspaper of general circulation, as defined by ORS 193.010

and 193.020; published at | ’ in the

aforesaid county and state; that I know from my personal know-

ledge that the , a printed copy

of which is hereto annexed, was published in the entire

issue of said newspaper four times in the following issues:

- 29 -



(here set forth dates of issues in which the same was published).

Subscribed and sworn to before me this __ day of

19

Notary Public for Oregon

My commission expires
day of , 19

F.(2)(c) Making and certifying affidavit. The affidavit

of service may be made'and certified before a notary public, or
other official authorized to administer oaths and acting as such
by authority of the United States, or any state or territory of
the United States, or the District of Columbia, and the official
sea],' if any, of such person shall be affixed to the affidavit.
The signature of such notary or other official, when so attested
by the affixing of the official seal, if any, of such person,
shall be prima facie evidence,of authority to make and certify |
such affidavit.

F.(3) Written admission. In any case proof may be made

by written admission of the defendant.

F.(4) Failure to make proof; validity of service. If

summons has been properly served, failure to make or file a
proper proof of service shall not affect the validity of the
service.

G. Disregard of error; actual nofice. Failure to comply

with provisions of this rule relating to the form of summons,
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issuance of summons;, and the person who may serve summons shall
not affect the validity of service of summons or the existence
of jurisdiction over the person, if the court determines that

the defendant received actual notice of the substance and
pendency of the action. The court may allow amendment to a sum-
mons, or affidavit or certificate of service of summons, and
shall disregard any error in the content of or service of summons
that does not materially prejudice the substantive rights of thé
party against whom summons was issued.

H. Telegraphic transmission. A summons and complaint

may be transmitted by telegraph as provided in Rule 8 D.

COMMENT

For process, see ORCP 8. For service of subpoenas, see
ORCP 55.

This rule brings all general provisions for service of
summons together in one place. The basic standards of adequacy
of service of summons is set forth in the first sentence of
ORCP 7 D.(1). Succeeding portions of the rule provide ways
in which service may be made and how these ways may be used for

- particular defendants, including conditional preferences. The

particular methods, however, are methods which may be used.

The rule does not require them to be used. Compliance with the
specific methods of service is presumed to be service reason-
ably calculated, under all the circumstances, to apprise the
defendant of the pendency of the action and to afford a reason-
able opportunity to appear and defend. Other methods of service
might accomplish the same thing. Subsection 4 F.(4) and sec-
tion 4 G. also make clear that any technical defects in the
return, form of summons, issuance of summons, and persons
serving do not invalidate service if the defendant received
actual notice of the existence and pendency of the action.
Note, however, that summons must be served and returned; mere
knowledge of the pendency and nature of the action will not
require the defendant to appear and defend.

- 31 -
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COMMENT: Rule 7 (Lonngquist)

Rule 7 contains a substantial omission that
should be corrected.

By dropping ORS 15.190, Rule 7 changes the
present law by making it more difficult and expensive
to obtain service of process in automobile‘cases
involving nonresident defendants. ORS 15.190, as
amended, was adopted following a series of Supreme
Court decisions which demonstrated that it was nearly
impossible to satisfy an undefined statutory require-
ment of "due diligence." (See, e.g., Terhar v. Backus,
259 Or 478 (1971); State ex rel Heiber, 256 Or 93
(1970).) Rule 7 D. (1) which reinstates a general

statutory test for determining adequate service

returns the law to that previous state of judiciél
uncertainty.

ORS 15.190 presently appoints the Administrator
of the Department of Motor Véhicles as agent for
service of process for nonresidents or foreign corpo-
rations involved in auto accidents in Oregon. Service
also requires that plaintiff send by registered or
certified mail a copy of the summons and affidavit of
mailing. ORS 15.190(3). The statute also defines
what is meant by "due diligence" to reduce unneces-
sary litigation over that issue. ORS 15.190(7).1

1 The Supreme Court in Kintigh v. Elliott, 280 Or 265,

‘ 269-270, ftn. 2 (1977), discussed the prior litigious
history involving this section. The discussion
illustrates the time and expense that is borne by
litigants in resolving in procedural rules lacking in
clear definition.

Rule 7, Page 9



The Department of Motor Vehicles is paid a nominal
fee for the administrative handling of the service of
process by statute.

The. present law assures that Oregon citizens will not
have their potential rights of action against nonresident
defendants jeopardized by a potentially expensive2 and

uncertain process.

2 The cost of attempting to locate and serve an elusive or
missing defendant, and the cost of litigating the issue of
the adequacy of service are guaranteed to increase the
present cost of service of process absent the language of
ORS 15.190.
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PROPOSED RULE 7 D. (3)(a)(iv)1l

D.(3)(a)(iv)l Non-residents in auto injury cases. Upon a

non-~-resident or foreign corporation, or by anyone on his or its
behalf, or by any person for his own use and benefit, who has
operated on his own or its behalf a motor vehicle on roads,
highways, or streets of this state, and an accident, collision
or other liability in which the motor vehicle was involved
while being operated upon the roads, highways, or streets, by
service upon the Administrator of the Motor Vehicles Division

of the Department of Transportation.

PROPOSED RULE 7 D.(3)(a)(iv)2
D.(3)(a)(iv)2 The operation shall be a signification of
his or its agreement that any summons or process against hiﬁ or
it which is so served\shall be of the same legal force and
validity as if served on him or it personally within this
state. (From the first sentence of ORS 15.190(2). Additional

/
language not included.)

Rule 7, Page 11
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PROPOSED RULE 7 D.(2)(e)

D.(2)(e) Service upon Administrator of DMV. Service of

such summons or process shall be made by leaving two copies of
the summons or process with a fee of $2 in the hands of the
Administrator of the Motor Vehicles Division or in his office
or at any office the administrator authorizes to accept summons
or process and such service shall be sufficient and valid
personal service upon said resident, nonresident or foreign
corporation; provided, that notice of such service and a copy
of the summons or process is forthwith sent by registered or
certified mail by plaintiff to defendant, and the defendant's
return receipt, or an indorsement by the proper postal authority
showing that delivery of said letter was refused and the plain-
tiff's affidavit of compliance herewith are appended to the
process and entered as a part of the return thereof. The
Admipistrator of the Motor Vehicles Division shall forthwith
send one of such copies by mail, postage prepaid, addressed to
the defendant at his last-known address. However, personal
service outside of the state in accordance with the statutes of
Oregon relating to personal service of summons outside of the
state shall relieve a plaintiff from mailing copies of the
summons or process by registered or certified mail.

D.(2)(f) The fee of $2 paid by the plaintiff to the

Administrator of the Motor Vehicles Division shall be taxed as

part of his cost if he prevails in the action. The Administrator
of the Motor Vehicles Division shall keep a record of all such

summonses and processes which shall show the day of service.

Rule 7, Page 12
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D.(2)(g) No default shall be entered against any defendant
who has not either received or rejected the registered or cer=-
tified letter containing the notice of such service and a copy
of the summons or process, unless the plaintiff can show that
the defendant after due diligence cannot be found within or
without the state and that fact appears by affidavit to the
satisfaction of the court or judge thereof or the judge
described in subsection (3) of ORS 15.120. Due diligence is
satisfied when it appears from such affidavit that the defen-
dant cannot be found residing at the address given by the
defendant at the time of the accident, or residing at the most
recent address furnished by the defendant to the Administrator
of the Motor Vehicles Division, if it appears from the affidavit
that inquiry at such address or addresses was made within a
reasonable time preceding the service of summons or process
upon the Administrator of the Motor Vehicles Division. Where
due diligence is proven to the court by such affidavit, the
service upon the Administrator of the Motor Vehicles Division
shall be sufficient valid personal service upon said resident,
nonresident or foreign corporation, notwithstanding that he or
it did not actually receive a notice of such service because of
defendant's failure to notify the Administrator of the Motor
Vehicles Division of a change of his or its address as required

by subsection of this section.

NOTE: The above paragraphs are from ORS 15.190 (3),
(6) and (7). Subsections (4) and (5) have been deleted in

this Rule,
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COUNCIL ON COURT PROCEDURES

Minutes of Meeting Held May 10, 1980

Judge Dale's Courtroom

Multnomah County Courthouse

Portland, Oregon

Present: Darst B. Atherly Donald W. McEwen
Anthony L. Casciato Charles P.A. Paulson
John M. Copenhaver Val D. Sloper
Austin W. Crowe, Jr. James C. Tait
William M. Dale, Jr. Wendell H. Tompkins
William L. Jackson Lyle C. Velure
Garr M. King William W. Wells
Harriet R. Krauss David R. Vandenberg, dJr.
Absent: Carl Burnham, Jr. Berkeley Lent

John Buttler
Wendell E. Gronso
Laird Kirkpatrick

Frank H. Pozzi
Robert W. Redding

The meeting was called to order by Chairman Don McEwen at 9:50 a.m.
in Judge Dale's Courtroom in the Multnomah County Courthouse, Portland,
Oregon. Bruce C. Hamlin attended as a guest.

The minutes of the meeting held April 12, 1980, were unanimously
approved.

The Council discussed and took the following action regarding the
staff memorandum dated May 5, 1980, relating to ORCP 1-64 (attached).

Item 1, page 1, ORCP 4 E. The question presented was whether
ORCP 4 E. should be amended in Tight of State ex rel. Sweere v. Crookham.
After discussion it was decided that no Council action be taken until
there is further case law.

Item 2, page 3, ORCP 4 M. A motion was made by Judge Wells, seconded
by Judge Jackson, to change the words "sections B. through L." to "sections
A. through L." in section 4 M. The motion passed unanimously.

Item 3, page 3. The Council discussed the inconsistency between
ORCP 7 C.(2) and 7 D.(6)(b), which refer to the date of the first publica-
tion and allow 30 days for response from that date, and 7 D.(6)(g), which
states that "service by publication shall be complete at the date of the
last publication." A motion was made by Garr King, seconded by James Tait,
that the inconsistency should be eliminated by removal of subsection
7 D.(6)(g). The motion passed unanimously.




Minutes of Meeting - 5/10/80
Page 2

Item 4, page 3, 7 D.(2)(d), ORCP D.(4)(c). The Council discussed the
questions of when 30 days begin to run for default purposes under ORCP
D.{4)(c) in a motor vehicle case and when service is complete under
ORCP 7 D.(2)(d). The Council generally discussed the desirability of
service upon the Department of Motor Vehicles as a service method in
motor vehicle cases, and the Executive Director was asked to prepare a

draft of a rule providing such service for discussion at the next meeting.

Item 5, page 5, ORCP 9 B. On motion made by Charles Paulson, seconded
by Lyle VeTure, the Council unanimously voted to add the following language
to section 9 B.: Service of any notice or other paper to bring a party into
contempt may only be upon such party personally.

Item 6, page 5, ORCP 10 C. On motion made by Judge Dale, seconded by
Austin Crowe, the Council unanimously voted that section 10 C. should be
prefaced by "Except for service of sSummons, . U

Item 7, page 5, ORCP 21 A.(7), 21 G.(3), and ORCP 30, and Item 8,
page 6, ORCP 21 A. The Council discussed the problems raised under these
sections and suggested any confusion might be alleviated by official commen-
tary to the rules rather than by making any changes at this time.

Item 9, page 6, ORCP 21 F. It was unanimously decided that the cross
reference to G.(2) should be changed to G.(3).

Item 10, page 6, ORS 57.779. The Council discussed the language of
ORS 57.779(2) set out in the staff memorandum and its inconsistency with
ORCP 13 C., 21 A., C., F., and G. Don McEwen made a motion, seconded by
Judge Jackson, that a letter be written to the Corporation Commissioner
suggesting an amendment to ORS 57.779(2). The motion passed unanimously.

Item 11, page 7, 23 D. and E. A motion was made by Charles Paulson,
seconded by David Vandenberg, to add the following sentence to 23 D. and E.:
If the motion is denied, the objection or defense asserted by such motion
shall not be deemed waived by filing a responsive pleading. A discussion
followed. Council members indicated they favored the concept. It was,
however, suggested that this language might be combined with the existing
last sentence of 23 D. and E. The Executive Director was asked to try a
redraft of those sections. It was decided to defer action until further
consideration of a redraft.

Item 12, page 8, ORCP 26 A. Judge Wells moved, seconded by Judge
Jackson, that "conservator" should be included after "guardian" in the second
setence of section A. The motion passed unanimously.

Item 13, page 8, ORCP 31 B. The Council decided that "thereafter"
should not be removed from this section and that the rule should not be
changed.




MEMORANDUM

e COUNCIL
FROM: Fred Merrill
TO BE READ WIT
RE: DRAFTS FOR CHANGES IN ORCP 1 - 64 MINUTES OF 5
REQUESTED AT MAY 10, 1980, MEETING MEETING.

ORCP 7 D.(4)(a)

D.(4)(a) Actions arising out of use of roads, highways,

and streets; service by mail.

D.(4)(a)(i) In any action arising out of any accident,
collision, or liability in which a motor vehicle may be involved
while being operated upon the roads, highways, and streets of
this state, any defendant who operated such motor vehicle, or
caused such motor vehicle to be operated on the defendant's
behalf, except a defendant which is a foreign corporation main-
taining an attorney in fact within this state, may be served with
summons by service upon the Department of Motor Vehicles and
mailing a copy of the summons and complaint to the defendant.

D.(4)(a)(ii) Summons may be served by leaving one copy
of the summons and complaint with a fee of $2.00 in the hands
of the Administrator of the Motor Vehicles Division or in the
Administrator's office or at any office the Administrator author-
izes to accept summons. The plaintiff shall, as soon as reason-
ably possible, cause to be mailed a true copy of the summons and
complaint to the defendant at the address given by the defendant

at the time of the accident or collision that is the subject of

6-16-80



ORCP 7 D.(4)(a)(iii)  (CONTINUED)

the action, and the most recent address furnished by the defendant
to the Administrator of the Motor Vehicles Division, and any

other address of the defendant known to the plaintiff, which might
result in actual notice. For purposes of computing any period of
time prescribed or allowed under these rules, service under this
paragraph shall be complete upon such mailing.

D.(4)(a)(iii) The fee of $2.00 paid by the plaintiff to

the Administrator of the Motor Vehicles Division shall be taxed
as part of the costs if plaintiff prevails in the action. The
Administrator of the Motor Vehicles Division shall keep a record

of all such summonses which shall show the day of service.

COMMENT

This version reinstates service on the Motor Vehicles
Division. I assume this would have the advantage of creating a
record of service for insurance counsel to consult. I also
assume this would benefit the plaintiff if serving the Motor
Vehicles Division satisfied the statutes of limitations.

This version makes the entire mailing responsibility fall
on the plaintiff. The pattern is identical to substituted
service or office service under ORCP 7 D.(2)(b) and (c). The
last sentence of the proposal follows the pattern of making
service complete for the 30-day default period on mailing. As
with substituted or office service, the date of service for limi-
tations purposes is not and could not be covered by rules.

The provisions of D.(4)(a)(iii) relating to fees and duty
to record may exceed Council rulemaking power, and we probably
should ask the legislature to enact this rule section by statute
if we want this rule.

I have not submitted this to the Motor Vehicles Division
for comment. Perhaps this should be done when there is tentative
approval of a draft. This version may raise less objection by
the DMV as it does not require them to do anything except receive
and record the summons.

6-16-80 Page 2
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Rule 7

A. [Plaintiff and defendant defined.] Definitions. For

purposes of this rule, "plaintiff" shall include any party

issuing summons and "defendant" shall include any party

upon whom service of summons is sought. For purposes of this

rule, a "true copy" of a summons and compiaint means an exact

and complete copy of the original summons and complaint with a

certificate upon the copy signed by an attorney of record, or

if there is no attorney, by a party which indicates that the

copy is exact and complete.

C.(1) Contents. The summons shall contain:

C.(1)(a) Title. The title of the cause, specifying the
name of the court in which the complaint is filed and the names of
the parties to the action.

C.(1)(b) Direction to defendant. A direction to the

defendant requiring defendant to appear and defend within the time
required by subsection (2) of this section and a notification to
defendant that in case of failure to do so, the plaintiff will
apply to the court for the relief demanded in the complaint.

C.(1)(c) Subscription; post office address. A subscrip-

tion by the plaintiff or by a resident attorney of this state, with
the addition of the post office address at which papers in the

action may be served by mail.

(’J&



Rule 7

C.(2) Time for response. If the summons is served by

any manner other than publication, the defendant shall appear

and defend within 30 days from the date of service. If the sum-
mons is served by publication pursuant to subsection D.(5) of this
rule, the defendant shall appear and defend within 30 days from a
date stated in the summons. The date so stated in the summons'

shall be the date of the first publication.



Rule 7

C.(3) Notice to party served.

C.(3)(a) In general. A1l summonses other than a summons to join

a party [pursuant to Rule 22 D.]to respond fo a counterclaim under

Rule 22 D.(1) and (2) shall contain a notice printed in type size equal
to at least 8-point type which may be substantially in the following

form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "appear" in this case or the other side will win
automatically. To "appear" you must file with the court a legal

paper called a "motion" or "answer." [This paper] The "motion" or

"answer" must be given to the court clerk or administrator within

30 days along with the-required filing fee. It must be in proper form
and have proof of service on the plaintiff's attorney or, if the
plaintiff does not have an attorney, proof of service on the plain-

tiff.

If you have questions, you should see an attorney immediately.

N
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C.(3){b) Service [on maker of contract] for counterclaim. A*

N

summons to join a party to respond to a counterclaim pursuant to Rule

22 D.[(2)](1) shall contain a notice printed in type size equal to at

least 8-point type which may'be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "appear'" to protect your rights in ihis matter.
To "appear" you must file with the court a legal paper called a

"motion" or "reply." [This paper] The "motion" or "reply" must be

given to the court clerk or administrator within 30 days along with

the required filing fee. It must be in proper form and have proof

of service on the defendant's attorney or, if the defendant does not
have an attorney, proof of service on the defendant.

[f you have questions, you should see an attorney immediate-

ly.




Rule 7

C.(3)(c) Service on persons liable for attorney fees. A sum-

mons to join a party pursuant to Rule 22 D.[(3)](2) shall contain a

notice printed in type size equal to at least 8-point type which mayv be

substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY:

You may be liable for attorney fees in this case. Should
plaintiff in this case not prevail, a judgment for reasonable
attorney fees will be entered against you, as provided by the agreé-
ment to which defendant alleges you are a party.

You must "appear" to protect your rights in this matter. To

“appear" you must fila2 with the court a legal paper called a "motion"

or "reply." [This paper] The "motion" or "reply" must be given to

the court clerk or administrator within 30 days along with the re-
quired filing fee. It must be in proper form and have proof of
service on the defendant's attorney or, if the defendant does not
have an attorney, probf of service on the defendant.

If you have gquestions, you should see an attorney immediately.




Rule 7

D. Manner of service.

D.(1) Notice required. Summons shall be served, either

within or without this state, in any manner reasonably calcula-
ted, under all the circumstances, to abprise the defendant of
the existence and pendency of the action and to afford a reason-
able opportunity to appear and defend. Summons may be served

in a manner specified in this rule or by any other rule or
statute on the defendant or upon an agent authorized by appoint-
ment or law to accept sekvice of summons for the defendant.
Service may be made, subject to the restrictions and require-
ments of this rule, by the foTlowing methods:  personal

service of summons upon defendant or an agent of defendant

authorized to receive process; substituted service by leaving a
copy of summons and complaint at a person's dwelling house or
usual place of abode; office service by leaving with a person
who is apparently in charge of an office; service by mail; or,

service by publication.

W\



Rule 7

D.(2) Service methods.

D.(2)(a) Personal service. Personal service may be made by

delivery of a [certified] true copy of the summons and a [certified]
true copy of the complaint to the person toc be served.

D.(2)(b) Substituted service. Substituted service may be

made by delivering a [certified] true copy of the summons and
complaint at the dwelling house or usual place of abode of the

person to be served, to any person over 14 years of age residing in
the dwelling house or usual place of abode of the person to be
served. Where substituted service is used, the plaintiff [immediate-

ly] , as soon as reasonably poésib]e, shall cause to be mailed a

[certified] true copy of the summons and complaint to the defendant
at defendant's dwelling house or usual place of abode, together with

a statement of the date, time, and place at which substituted service

was made. For the purpose of computing any period of time prescribed

by these rules, substituted service shall be complete upon such

mailing.

D.(2)(c) Office service. If the person to be served main-

tains an office for the conduct of business, office service may be
made by leaving a [certified] true copy of the summons and complaint
at such office during normal working hours with the person who is
apparently in chérge. Where office service is used, the plaintiff

[immediately], as soon as reasonably possible, shall cause to be

mailed a [certified] true copy of the summons and complaint to the '
defendant at the defendant's dwelling house or usual place of abode,

together with a statement of the date, time, and place at which office

g
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service was made, For the purpose of computing any period of time

prescribed or allowed by these rules, office service shall be

complete upon such mailing.

D.(2)d) Service by mail. Service by mail, when required

or allowed by this rulé, shall be made by mailing a [certified]
true copy of the summons and a [certified] true copy of the complaint
to the defendant by certified or registered mail, return receipt

requested. For the purpose of computing any period of time allowed

by these rulas, service by mail shall be complete when the registered

or certified mail is delivered and the return receipt signed or-when

acceptance is refused.

D.(3) Particular defendants. Service may be made upon

specified defendants as follows:

D.(3)(a) Individuals.

D.(3)(a)(i) Generally. Upon an individual defendant, by
personal service upon such defendant or an agent authorized by
appointment or law to receive service of summons or, if defendant
personally cannot be found at defendant's dwelling house or usual
place of abode, then by substituted service or by office service
upon such defendant or an agent authorized by appointment or law

to receive service of summons.

/0



Rule 7

D.(3)(a)(ii) Minors. Upon a minor under the age of 14
years, by service in the manner specified in subparagraph (i) of
this paragraph upon such minor, and also upon such minor's father,
mother, conservator of the minor's estate, or guardian, or, if
there be none, then upon any person having the care or control of
the minor or with whom such minor resides, or in whose service such
minor is employed,or upon a guardian ad litem appointed pursuant
to Rule 27 A.(2

vy N \

\
]

D.(3)(a)(iii) Incapacitated persons. Upon an incapacita-

ted person, by service in the manner specified in subparagraph (i)
of this paragraph upon such person,and also upon the conservator
of such person's estate or guardian, or, if there be none, upon a
guardian ad litem appointed pursuant to Rule 27 B.(2).

D.(3)(b) Corporations; limited partnerships; unincorpora-

ted associations subject to suit under a common name. Upon a

domestic or foreign corporation, limited partnership, or other
unincorporated association which is subject to suit under a com-

mon name:



Rule 7

D.(3)(b)(i) Primary service method. By personal service or

office service upon a registered agent, officer, director, general
partner, or managing agent of the corporation, limited partnership, or

association[.] or by personal service upon any clerk on duty in the office

of the registered agent.

0.(3)(b)(i1) Alternatives. If a registered agent, officer,

director, general partner, or managing agent cannot be found [and does
not have an office] in the county where the action is filed, the sum-
mons may be served: by substituted service upon such registered agent,
officer, director, general partner, or managing agent; or by personal
service on any clerk or agent of the corporation, limited partnership,

or association who may be found in the county where the action is filed;
or by mai1ing a copy of the summons and complaint to [a registered agent,

officer, director, general partner, or managing agent.]’the last registered

office of the corporation, limited partnership, or association, if any,

as_shown by the records on file in the office of the Corporation Com-

missioner or, if the corporation, limited partnership, or association

is not authorized to transact business in this state at the t}ﬁgﬁafuthe

transaction, event, or occurrence upon which the action is based occurred,

to the princinal office or place of business of the corporation, limited

partnership, or association, and, in any case to any address, the use of

which the plaintiff knows or, on the basis of reasonable inquiry, has

reason to believe is most likely to result in actual notice.

12



Rule 7

D.(3)(c) State. Upon the state, by personal service
upon the Attorney General or by leaving a copy of the summons
and complaint at the Attorney General's office with a deputy,

assistant, or clerk.

D.(3)(d) Public bodies. Upon any county, incorporated

city, school district, or other public corporation, commission
or board, by personal service or office service upon an offi-
cer, director, managing agent, clerk, or secretary thereof.
When a county is a party to an action, in addition to the
service of summons speéified above, an additional copy of the
summons and complaint shall also be served upon the District
Attorney of the county in the same manner as required for

service upon the county clerk.

13
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Rule 7

0.(¢; Particulac actions involving mozor vehicles.

D.{4){aj Actions arising cut of use of roads. highways, and

streets -- service by maii. In any action arising out of any accident,

collision, cor liability in which a motor vehicie may be involved while

being operated upon the roads, highways, and sireets of this state, any

cafendant wno operated such motor venricle, or caused such motor venicle

to. be operated on the defendant's hehalf, may ba served with summons by

mail except a defendant wnich is a foreign corporation maintaining an.

attorney in fact within this state. Service by mail shall be made by

mailing tc: (i) the address given by the defendant at the time of the

accident or collision that is the subject of the action, and (ii) to the

most recent address furnished by the defendant to the administrator of the

Motor Vehicles Division, and (iii) to any other address of the defendant

known to the plaintiff, which might result in actual ‘notice.

D.(4)(b) MNotification of change of address. Every motorist

or user of the rcads, highways, and streets of this state who, while

operating a motor vehicle upon the roads, highway, or streets of this

state, is involved in any accident, collision, or liability, shall forth-

with notify the administrator of the Motor Vehicles Division of any change

of such defendant's address within three years of such accident or colli-

sion.

D.[(4)](5) Seryice in foreign country. When service is to be

effected upon a party in a foreign country, it is also sufficient if
service of summons is made in the manner prescribed by ‘the law of the
foreign country for service in that county in its courts of general
jurisdiction, or as directed by the foreign authority in response to
letters rogatory, or as directed by order_of the court, provided,

however, that in all cases such service shall be reasonably calculated

11
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Rule 7

D.[(5)]{6) (Service by publication or mailing to a post office

address; other service by court order.] Court order for service;

service by publication.

0.0(5)](6)(a) [Order for publication or mailing or other

service.] Court order for service by other method. On motion upon

a showing by affidavit that service cannot be made by any [other]
method [more reasonably calculated to apprise the defendant of the

existence and pendency of the action] specified in these rules or

other rule or statute, the court, at its discretion, may order

service by any method or combination of methods which under the cir-

cumstances is most reasonably calculated to apprise the defendant of

the existence and pendency of the action, including but not limited

to: [by publication; or at the discretion of the court,] publication
of summons; [by] mailing without publication to a specified post
office address of defendant, return receipt requested, deliver to

addressee only; or [by any other method] posting at specified loca-

tions. If service is ordered by any manner other than publication,

the court may order a time for response.

D.[(S)]Qg)(b) Contents of published summons. In addition to

the contents of a summons as described in section C. of this rule,

a published summons sha]i also contain a summary statement of the
object of the complaint and the demand for relief, and the notice
required in subsection C.(3) shall state: "This paper must be given
to the court clerk or administrator within 30 days of the date of
first publication specified herein along with the required filing
fee." The published summons shall also contain the date of the first

15
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Rule 7

D.[(5)](6)(c) Where published. An order for publication shall

direct publicatioﬁ to be made in a newspaper of general circula-
tion in the county where the action is commenced or, if there is
no such newspaper, then in a newspaper to be designated as most
Tikely té give notice to the person to be served. Such publica-

tion shall be four times in successive calendar weeks.

D.[(5)1(6)(d) Mailing summons and complaint. If service bv

publication is ordered and defendant's post office address is
known or can with reasonable diligence be ascertained, the plain-
tiff shall mail a copy of the summons and complaint to the
defendant. When the address of any defendant is not known or
cannot be ascertained upon diligent inquiry, a copy of the sum-
mons and compliaint shall be mailed to the defendant at defendant's
last known address. If plaintiff does not know and cannot ascer-
tain, upon diligent inquiry, the present or last known address

of the defendant, mailing a copy of the summons. and compiaint is

not required.

D.[(5)]1(6)(e) Unknown heirs or persons. If service cannot be

made by another method described in this section because defen-
dants are unknown heirs or persons as described in sections I.
and J. of Rule 20, the action shall proceed against the unknown
heirs or persons in the same manner as against named defendants
served by publication and with like effect; and any such
unknown heirs or persons who have or claim any right, estate,
lien, or interest in the property in controversy, at the time of
the commencement of the action, and served by publication, shall
be bound and concluded by the judgment in the action, if the
same is in favor of the plaintiff, as effectively as if the

“action was brought against such defendants by name.
17



Rule 7

*D.[(5)](6)(f) [Defending after judgment]. Defending before or

after judgment. The defendant against whom publication is ordered, or

his representatives, on application and sufficient cause shown, at

any time before judgment, shall be allowed to defend the action. A

defendant against whom publication is ordered or such defendant's
representatives may, upon good cause shown and upon such terms as may

be proper, be allowed to defend after judgment and within one year after
entry of judgment. If the defense is successful, and the judgment or
any part thereof has been collected or otherwise enforced, restitution
may be ordered by the court, but fht title to property sold upon
execution issued on such judgment, to a purchaser in good faith, shall
not be affected thereby.

D.[(5)1(6)(g) Completion of service. Service shall be complete

at the date of the last publication.

17



Rule 7

F. Return; proof of service.

F.(1) Return of summons. The summons shall be promptly

returned to the clerk with whom the complaint is filed with proof
of service or mailing, or that defendant cannot be found. The
summons may be returned by mail.

F.(2) Proof of service. Proof of service of summons or

mailing may be made as follows:

F.(2)(a) Service other than publication. Service other

than publication shall be proved by:

F.(2)(a)(i) [Affidavit of service.] Certificate of service

when summons not served by sheriff or deputy. If the summons is

not served by a sheriff or a sheriff's deputy, [The affidavit]

the certificate of the server indicating: the time, place, and

manner of service; that the server is a competent person 18 years
of age or older and a resident of the stateibf service or this
state and is not a party to nor an officer, director, or employee
of, nor attorney for any party, corporate or otherwise; and that
the server knew that the person, firm, or corporation served is the
identical one named in the action. If the defendant is not per-
sonally served, the server shall state in the [affidavit] certifi-
cate when, where, and with whom a copy of the summons and complaint
was left or describe in detail the manner and circumstances of
service. If the summons and complaint were mailed, the [affidavit]
certificate shall state the circumstances of mailing and the return

receipt shall he attached.
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Rule 7

F.(2)(a)(ii) [Certificate of service.] Certificate of serv-

ice by sheriff or deputy. If the copy of the summons is served

by [the] a sheriff, or a sheriff's deputy, [proof may be made by]
the sheriff's or deputy's certificate of service indicating the
time, place, and manner of service, and if defendant is not per-
sonally served, when, where, and with whom the copy of the summons
and complaint was left or describing in detail the manner and cir-
cumstances of service. If the summons and complaint were mailed,
the certificate shall state the circumstances of mailing and the
return receipt shall be attached.

F.(2)(a)(iii) Form. An affidavit or certificate containing
proof of servfce may be made upon the summons or as a separate

document attached to the summons.

F.(2)(b) Publication. Service by publication shall be

proved by an affidavit in substantially the following form:

Affidavit of Publication

State of Oregon )
:  ss.
County of )
I, , being first duly
sworn, depose and say that I am the (here

set forth the title or job description of the person making

the affidavit), of the

a newspaper of general circulation [as defined by ORS 193.010

and 193.020] published at in the
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Rule 7 F.(2)(b)

aforesaid county and state; that I know from my personal know-

Tedge that the , @ printed -

copy of which is hereto annexed, was published in the entire

. e s . .
issue of said newspaper four times in the following issues:

(here set forth dates of issues in which the same was published).

3

Subscribed and sworn to before me this ___ day of

19

Notary Public for Oregon

My commission expires
day of

F.(2)(c) Making and certifying affidavit. The affidavit

of service may be made and certified before a notary public, or
other official authorized to administer oaths and acting as such
by authority of the United States, or any state or territory of
the United States, or the District of Columbia, and the official
seal, if any, of such person shall be affixed to the affidavit.
The signature of such notary or other official, when so attested
by the affixing of the official seal, if any, of such person,
shall be prima facie evidence of authority to make and certify
such affidavit.

F.(3) Written admission. In any case proof may be made

by written admission of the defendant.
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Rule 7

F.(4) Failure to make proof; validity of service. If

summons has been properly served, failure to make or file a
proper proof of service shall not affect the validity of the

service.
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Minutes of Meeting - 9/6/80
Page 2

Rule 84 F, The Council unanimously decided to delete the
provisions relating to release of liens, F.(2)(a) through F.(2) (e),
in their entirety. The Council also unanimously agreed to delete
the last sentence of F.(1)(a): "Delivery of property under this
section does not affect the attaching plaintiff's lien."

Rule 81 B. Judge Sloper moved, seconded by Darst Atherly,
that paragraphs B.(2)(b) through B.(2)(d) be deleted from the notice
of exemption section. The motion carried unanimously. It was sug-
gested by Frank Pozzi that some simple and clear language relating
to possible exemptions be added to the notice. The Executive Direc-
tor was asked to draft language and submit it for approval to the
subcommittee.

Rule 83 G.(1). The Council decided that the following sentence
should be added at the end of G.(1): "If the plaintiff so requests,
the hearing date may be set at some date later than the seventh day."

Rule 83 A. Upon motion by Laird Kirkpatrick, seconded by
Don McEwen, the Executive Director was asked to redraft the first
paragraph of this rule to allow the required showing to be made by
affidavits submitted in support of plaintiff's petition. Judge Dale
opposed the motion.

Upon motion by Carl Burnham, seconded by Judge Sloper, the
Council unanimously approved release of the tentative draft of
Rules 78-85, dated August 29, 1980, as modified by the actions taken
by the Council. '

Class Actions. Austin Crowe moved, seconded by Charles Paulson,
that Rule 32 be amended to incorpoxate the revisions submitted on
July 21, 1980, by the class action subcommittee. The motion carried,
with Carl Burnham, Darst Atherly Garr King, Judge Buttler, and Don
McEwen opposing it.

The Council had no further objections to or suggestions regard-
ing the draft of Rules 65-72 and amendments to ORCP 1-64 dated
August 27, 1980, which had been approved for release at the last
meeting.

The Council discussed the suggested changes in ORCP 7 set out
in Frank Pozzi's letter dated August 4, 1980, and in the staff memoran-
dum dated June 16, 1980.

A motion was made by Austin Crowe, seconded by Don McEwen, to
adopt the change in 7 D.(4)(a) set out in the June 16, 1980, memoran-
dum reinstating service on the Department of Motor Vehicles, with the
substitution of "registered agent" for "attorney in fact" in para-
graph (i). The motion passed unanimously.

A motion was made by Frank Pozzi, seconded by Charles Paulson,
to adopt the change in D.(4) (c) on Page 2 of the August 4th letter.



Minutes of Meeting - 9/6/80
Page 3

The motion failed. Voting for the motion were: Berkeley Lent, David
Vandenberg, Lyle Velure, Charles P.A. Paulson, Wendell Gronso, Frank
Pozzi, Harriet Krauss, Val Sloper, and Don McEwen.

A motion was made by Frank Pozzi, seconded by Charles Paulson,
that ORCP 7 D.(2)(d) be changed to provide that time should begin to
run three days after mailing, if mailed within the State of Oregon, and
seven days after mailing if mailed outside the state. The motion passed,
with Darst Atherly and Don McEwen opposing it.

A motion was made by Frank Pozzi, seconded by Charles Paulson,
that a new paragraph be added to subsection D.(3) of ORCP 7 providing
service upon vessel owners and charterers. The motion passed unani-
mously.

The Executive Director stated that the approved tentative rules
would be majiled to bar committees, the OADC, ATLA, law libraries, local
bar associations, and to those persons who testified at the hearings or
submitted comments. A summary of all of the changes would be sent to
all members of the bar, all newspapers, and the Bar Bulletin, and copies
of the rules would be available upon request.

The next meeting of the Council is scheduled for Saturday, Septem-—
ber 27, 1980, at 9:30 a.m., at the RED LION INN/LLOYD CENTER, Parkman
Room, 1000 N.E. Multnomah, Portland, Oregon.

The meeting adjourned at 11:55 a.m.

Respectfully submitted,

Fredric R. Merrill
Executive Director
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RULE 7
SUMMONS

D.(2)(d) Service by mail. Service by mail, when required

or allowed by this rule, shall be made by mailing a true copy of
the summons and a true copy of the complaint to the defendant by
certified or registered mail, return receipt requested. For the
purpose of computing any period of time prescribed or allowed by
these rules, service by mail shall be complete [when the regis-
tered or certified mail is delivered and the return receipt

signed or when acceptance is refused] three days after such mail-

ing if the address to which it was mailed is within this state

and seven days after mailing if the address to which it is mailed

is outside this state.

D.(3)(b) [Corporations; limited partnerships; unincorpora-

ted assocjations subject to suit under common name] Corporations

and 1imited partnerships. Upon a domestic or foreign corporation

[,] or Timited partnership [, or other unincorporated association

which is subject to suit under a common name];

D.(3)(b)(i) Primary service method. By personal service

or office service upon a registered agent, officer, director,
general partner, or managing agent of the corporation(,] or
limited partnership, [or association] or by personal service upon
any clerk on duty in the office of a registered agent.

D.(3)(b)(ii) Alternatives. If a registered agent, offi-

cer, director, general partner, or managing agent cannot be found

in the county where the action is filed, the summons may be
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served: by substituted s&rvice upon such registered agent, offi-
cer, director, general partner, or managing agent; or by personal
service on any clerk or agent of the corporation[,] or limited
partnership[, or association] who may be found in the county
where the action is filed; or by mailing a copy of the summons
and compiaint to the last registered office of the corporation(,]
or Timited partnership[, or association], if any, as shown by the
records on file in the offjce of the Corporation Commissioner or,
if the corporation[,] or 1imited partnership[, or association]

is not authorized to transact business in this state at the time
of the transaction, event, or occurrence upon which the action is
based occurred, to the phincipal office or place of busineSs of
the corporation[,] or 1imited partnership[, or association], and
in any case to any address the use of which the plaintiff knows
or, on the basis of reasonable inquiry, has reason to believe is
most Tikely to result in actual notice.

D.(3)(e) General partnerships. Upon any general part-

nership by personal service upon a partner or any agent author-

ized by appointment or law to receive service of summons for the

partnership.

D.(3)(f) Other unincorporated association subject to

suit under a common name. Upon any other unincorporated associa-

tion subject to suit under a common name by personal service

upon an officer, managing agent, or agent authorized by appoint-

ment or law to receive service of summons for the unincorporated

association.
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D.(3)(g) Vessel owners and charterers. Upon any foreign

steamship company or steamship charterer, by personal service

upon any agent authorized by such company or charterer to soli-

cit cargo or passengers for transportation to or from ports in

the State of Oregon or ports in the State of Washington oh that

portion of the Columbia River forming a common boundary with

Qregon.

D.(4)(a) Actions arising out of use of roads, highways,

and streets; service by mail.

D.(4)(a)(i) In any action arising out of any accident,
collision, or Tiability.in which a motor vehicle may be involved
while being operated upon the roads, highways, and streets of
this state, any defendant who operated such motor vehicle, or
caused such motor vehicle to be operated on the defendant's be-
half, [may be served with summons by mail, except a defendant
which is a foreign corporation maintaining an attorney in fact
within this state. Service by mail shall be made by mailing
to: (i) the address given by the defendant at the time of the
accident or collision that is the subject of the action, and
(i1) the most recent address furnished by the defendant to the
Administrator of the Motor Vehicles Division, and (iii) any othér
address of the defendant known to the plaintiff, which might re-

sult in actual notice] except a defendant which is a foreign

corporation maintaining a reqgistered agent within this state,

may be served with summons by service upon the Department of
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Motor Vehicles and mailing a copy of the summons and complaint

to the defendant.

D.{(4)(a)(ii) Summons may be served by leaving one copy

of the summons and complaint with a fee of $2.00 in the hands

of the Administrator of the Motor Vehicles Division or in the

Administrator's office or at any office the Administrator author-

izes to accept summons. The plaintiff shall, as soon as reason-

ably possible, cause to be mailed a true copy of the summons and

complaint to the defendant at the address given by the defendant

at the time of the acéident or collision that is the subject of

the action, and the most recent address furnished by the defen-

dant to the Administrator of the Motor Vehicles Division, and any

other address of the defendant known to the plaintiff, which

might result in actual notice. For purposes of computing any

period of time prescribed or allowed under these rules, service

under this paragraph shall be complete upon such mailing.

D.(4)(a)(iii) The fee of $2.00 paid by the plaintiff to

the Administrator of the Motor Vehicles Division shall be taxed

as part of the costs if plaintiff prevails in the action. The

Administrator of the Motor Vehicles Division shall keep a record

of all such summonses which shall show the day of service.

[D.(6)(g) Completion of service. For the purpose of

computing any period of time prescribed or allowed by these
rules service by publication shall be complete at the date of

the last publication.]
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COMMENT

The amendment to 7 D.(2)(d) clarifies when the period for
default begins to run after service of summons by mail.

The new provisions of 7 D.(3)(e) and (f) are designed to
specify a method of serving summons on a partnership or associa-
tion consistent with 26 B. and 67 E. The new 7 D.(3)(g) provides
a special agency service for defendants engaged in maritime com-
merce.

The amendment to 7 D.{(4)(a) reinstates service on the
Department of Motor Vehicles. It will provide a record of service
and clarify wnen the time for default begins to run. The amend-
ment makes the entire majling responsibility fall on the plain-
tiff. The pattern is identical to substituted service or office
service under ORCP 7 D.(2)(b) and (c). The last sentence of the
amendment follows the pattern of making service complete for the
30-day default perjod on mailing. As with substituted or office
service, the date of service for limitations purposes is not and
could not be covered by rules.

Paragraph 7 D.(6)(g) was removed because of inconsistency
with subsection C.
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CRULE 7
SUMMONS

D.(2)(¢c) OQffice service. If the person to be served main-

téins an office for the conduct of business, office service may
_be made by leaving a true copy of the summons and complaint at ;
such office during ndrmal working hours with the person who.is

apparently in charge. Where office service is usad, the plain-

tiff, as soon as reasonably possible, shall cause to be mailed a

true copy of the summons and complaint to the defendant at the

defendant's dwelling house or usual placa of abode or defendant's

place of business or such other place under the circumstances

that is most reasgnably calculated to apprise the defendant of the

existence and gendency of the action, together with a statement of

the date, time, and place at which office service was made. For -
the purpose of computing any pericd of time prescribed or allowed

by these rules, office service shall be complete upon such mailing.

0.(2)(d) ‘Servics by mail. Service by mail, when required

or allowed by this rule, shall be made by mailing a true copy of

the summons and a true copy of the complaint to the defendant by

certified or registzred mail, return recaipt raguestad. For the

purposé o7 computing any pericd of time prascribed or allowed by

thesa fules, servics by mail shall be completz {when the regis- -
tared or cartified mail is delivered and the rsturn recaipt

signed ar when accsptance is refusaed] three days affar such mail-

ing if the address to wnhich it was mailed is within this stats (\
_/

and seven days after mailing if the address to which it is mailed

is outside this stats.
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0.(3)(b) (Corporations; limitad gartnershins; unincorpora-

ted associations subject to suit under common name] Corgorations

and Timitad partnershios. Upon a domestic or foreign corporation

(,] or Timited partnership [, or other unincorporatad association

which is subject to suit under a common name]:

0.(3)(b)(i) Primary service method. B8y personal sarvics

or offics service upon a registared agent, officer, director,
general partner, or managing agent of the corporation(,] or
Timited partnership, [or association] or by personal sarvics upen
any clerk on duty in the office of a ragisterad égentﬁ

0.(3)(b)(ii) Alternatives. If & registered agent, offi-

cer, director, general partner, or managing agent cannot be Tound
in the county where the action is filed, the summons may be
served: by substitufed service upon such registered agent, offi-
cer, director, general partner, or managing agent; or by pérsona]
servicea on any clerk or agent of the corparation{,] or limited
partnership(, or-association] who may be found in the county
where the action is filed; or by mailing a copy of the summons

and complaint to the office of the reqistered agent or to the

last registerad office of the corporation(,] or limited partner-
ship(, or association], if any, as shown by the records on file
in the office of the Corporation Commissioner or, if the corbora-
tion{,] or limited partnership{, or association] is not authorized
to transact business in this state at the time of the transaction,

avent, Or occurrenge upaon which the action is based occurred, to
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the principal office or place of business of the corporation(,] or
1imited partnership{, or association], and in any case to any
address the use of which the plaintiff knows or, on the bésis of
reasanable inquiry, has reascn to believe is most likely to result
in actual notice.

0.(3)(e) General cartnersnips. Upan any general part-

nership by personal servics uoon a partner or any agent author-

ized by  appointment ar law to rsg¢zive servics of summaons for the

partnershin.

0.(3)(f) Qther unincorooratad association subjsct to

suit under a common name. Upon any other unincorooratad assacia-

tion subject to suit under a common name by nerscnal service

upon an offiicar, managing agent, or agent authorizsd by asoeint-

ment or Jaw £0 rscsive servicez of summons for the unincorsoratsed

associatian.

D.(3)(q) Vessel owners and charterers. Upon any foreign -

steamship owner or steamship charterer by perscnal service upon a

vessel master in such owner's or chartarer's employment or any

agent authorized by such owner or charterer to provide services to

a vessel calling at a port in the State of Qregon, or a port in

the State of Washington on that portion of the Columbia River form-

ing a common boundary with QOregon.

[0.(6)(g) Completion of service. For the purpose of

< computing any period of time prescribed or allowed by these rules
service by publication shall be complete at the date of the last

publication.]
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COMMENT

The amendment to ORCP 7 D.(2)(c) provides more flexibility
for mailing of summons after office service. O0ffice service may
be used when defendant's home address cannot be determined..

The amendment to ORCP 7 D.(2)(d) clarifies when the period
.for default begins to run after service of summons by mail.

" QRCP 7 D.(3)(b)(ii) is amended to provide more flexibility
for mail service.

The new provisions of ORCP 7 D.(3)(e) and  (f) are designed
to specify a method of -serving summons on a partnership or associa-
tion consistent with ORCP 26 B. and 67 E. The new ORCP 7 D.(3)(g)
provides a special agency service for defendants engaged in mari-
time commerce.

_ The Council has also recommended that the Tegislature act
to amend ORCP 7 D.(4)(a). See recommended Bill in Section IV of
this report. The amendment to ORCP 7 D.(4)(a) reinstates service
on the Department of Motor Vehicles. The amendment would provide
a record of service and clarify when the time for default begins to
run. - The Council did not itself promulgate the amendment because
of uncertainty whether Council rulemaking power was sufficient to
require that the Department of Motor Vehicles accept service of
summonses and keep the necessary records. The amendment makes the
entire mailing responsibility fall on the plaintiff. The pattern
is identical to substituted service or office service under QRCP
7 0.(2)(b) and (c). The last sentence of the amendment follows the
pattern of making service complete for the 30-day default period on
mailing. As with substituted or office service, the date of service
for limitations purposes is not and could not be covered by rules.

Paragraph ORCP 7 D.(6)(g) was removed because of inconsistency
with subsection C.(2). '
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